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We the undersigned are deeply concerned that wellness programs utilizing fees or
withholding financial rewards could disproportionately impact groups protected under
discrimination law. This is a major civil rights issue that impacts members of several
protected categories and threatens to undermine the general health and wellness of
people of all sizes.



Wellness programs that require disclosure of medical history/status or require the
achievement of specific biological markers in order to avoid higher premiums
disproportionately impact those who already suffer from discriminatory practices:
women, people with disabilities, older people, members of certain racial and ethnic
minorities, and people at lower income levels. The same populations that are likely to be
discriminated against in housing, employment, education and healthcare are the groups
disproportionately impacted by discriminatory wellness programs.

Wellness programs that target weight metrics* and penalize people based on higher
weight metrics will disproportionately punish members of protected categories. Women
live longer than men® and are therefore more likely to have diseases that are more
common in older age, but they also receive a lower average wage than men,? so that
any given financial incentives/penalties have a much greater impact on women. Women
also face more weight prejudice than men. Individuals of African ancestry are likely to
weigh more than those of white ancestry leading black individuals to face discrimination
if weight is a factor in wellness programs.® Since access to healthy foods is often limited
in poverty stricken and urban areas,* areas often called food deserts, those with lower
income will also be harmed by this using biometrics related to body size, weight, or
proportion as a measure.

Using such biometrics as a proxy for health is not only inaccurate, it denies the reality of
normal human diversity. Even if everyone ate well and exercised regularly, there will
always be some proportion of the population that occupies higher weights; scientists
have proven time and again that genetics play a significantly larger role in body size
than habits.”> Wellness programs that define such people as undesirable and unhealthy
employees effectively consign an entire population to second-class status.

Therefore we support guidance that fulfills the ACA's intent, ensuring that workplace
wellness programs do no harm. Basic principles of inclusivity, voluntary participation,
accessibility for widely diverse levels of ability, and privacy protections, must be
followed. While there is evidence that external incentives temporarily lead to behavior
change, the development of intrinsic motivation is the only evidence-based model of
sustained behavior change.® Writing in the New England Journal of Medicine in 2011, a
group of behavioral economists headed by Dr. Kevin Volpp put it this way:

Although it may seem obvious that charging higher premiums for smoking (or
high body mass index, cholesterol, or blood pressure) would encourage people
to modify their habits to lower their premiums, evidence that differential premiums
change health-related behavior is scant. Indeed, we’re unaware of any insurance
data that have convincingly demonstrated such effects.’



The current evidence base for workplace wellness programs is primitive and relies on
mostly short-term outcomes of less than one year. Epidemiologists have learned hard
lessons about using such "snapshots" as outcome variables, because so many
interventions, especially around diet and weight, prove to boomerang in the longer term
and cause worse problems than no intervention.® The weight cycling literature cautions
us to question the pursuit of weight loss (as opposed to the pursuit of sustainable health
practices whether weight changes or not). The actual long term outcomes for the vast
majority of people who try to change their body size leave people heavier, less healthy,’
less in sync with their body’s cues,'® and more disordered in their eating than people
who do not try to change their weight,** regardless of baseline body weight.*?

In addition to being discriminatory and ineffective, workplace wellness programs can
harm individuals who struggle with eating disorders. Eating disorder specialist Dr.
Debora Burgard explains, “I am dismayed at the way many of my patients are exposed
to workplace environments that amplify the already-intense weight focus of our culture.
These kinds of workplace environments are toxic for almost everyone, but especially for
people who have a history of being stigmatized for their weight and for people whose
esteem is connected to their body size and appearance. The rates of disordered eating
in the general population are quite high; many workers are being asked to participate in
commercial weight loss programs that have a dismal track record for changing weight,
and can result in disconnection with internal hunger/satiety cues.”

Using biometrics related to body size, weight, or proportion as a proxy for health status -
and compulsory participation in wellness programs - is wasteful and discriminatory in
many ways. It turns out that using weight as a sign of ill health mislabels 51% of the
healthy people unhealthy.*® Additionally, such discriminatory practices actually cause
stress to the affected individuals making their health worse in the end.*

Wellness programs should be open to people regardless of health status. They should
be voluntary and make health practices more accessible to all. They should offer
intrinsic rewards, like playfulness, stress relief, and skill building. If we want people to
develop and maintain health-enhancing behaviors, we should be designing programs
that are fun, programs that build skills, create social bonds, relieve stress, and increase
opportunities for people to respond to individual bodily cues for hunger, satiety, play,
and rest.

One model for such programs is Health at Every Size®. HAES programs are evidence-
based, designed to foster people’s innate capacity to know what they need.*® Such
programs take creative input from the community, listening carefully to the full range of
needs and suggestions that come from people with varied physical capacities and
preferences, and then build environments that create access and inclusion. This



approach is more like recess and less like the often dreaded treadmill test at the
doctor's office.

To fulfill the intent of the ACA, and to comply with the anti-discrimination mandates of
the ADA, GINA, ADEA, and Title VII, programs must be extremely careful - access to
"desirable" biological markers is not equally available to each person. Genetics, life
history, SES, exposure to discrimination, housing, educational and financial resources,
and access to medical care are not distributed fairly. These unequal resources amplify
inequalities based on race, age, gender, marital status, disability, sexual orientation,
and national origin. To further reinforce the structural inequalities of our society by using
"desirable" markers as a proxy for worth is to do further harm and can in no way be
justified as a health intervention.

The intent of the ACA is greater access to healthcare, not greater access to private
medical information for corporations. The intent of the ACA is to reduce discrimination,
not to reinforce existing structural privileges that support the health of some groups and
create barriers to health for other groups. The intent of the ACA is to end discrimination
based on preexisting conditions, so discriminatory workplace wellness programs that
create an ongoing preferential treatment based on health status must be avoided. The
intent of the ACA's provision for workplace wellness programs is to multiply
environments that support health, not to create a new reason for employers to
discriminate against people who are not already in perfect health and create hostile
work environments for them.

It would be a cruel development if the promise of inclusivity put forward in ACA ends up
being broken when wellness programs effectively rebuild the same walls that ACA
sought to tear down. Worse, such programs would justify and codify a disproportionate
burden on already marginalized groups.

Thank you for your time and attention. We are happy to put you in touch with experts to
answer any questions you may have.

Please view this linked document prepared by health expert Dr. Linda Bacon for
supporting facts: http://www.lindabacon.org/welcome/wp-
content/uploads/2013/05/Bacon_EEOC-comments-052113.pdf.

*Including but not limited to body size, shape, weight, proportions, or any ratio relating
to such measurements.
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